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Amendment 8

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted.

Ah….sunny, peaceful, Southern California!  Gorgeous weather!  Fantastic world-class golf courses!  Access to unlimited top-notch equipment!!  What could possibly mar such bliss? Well…..A man walked into a sporting goods store and ‘helped himself” to 3 golf clubs by stuffing them down his pants leg and walking out of the store.  Trying to walk with 3 golf clubs in his pants leg was apparently the least of his problems that sunny California afternoon.  Discovering the obvious, a shop clerk noticed the man was walking with a limp, called the police, and the contraband was discovered. The perpetrator was arrested on grand theft charges-he stole more than $400.00 worth of merchandise, but that is the least of it.  Not only was he deluded enough to attempt such a crime; he did it in California where there is a “3 Strikes Law” and wound up with a 25-to-life-sentence.  In other circumstances, this may seem to be a rather harsh punishment.  In California, the three strikes law supersedes even the US Constitution.  Although our golfer, Mr. Ewing, brought his case to the California Court of Appeal, arguing that a 25-year sentence was disproportionate to the crime, the California Supreme Court denied review.

Amendment 8 to the US Constitution contains wording that is almost identical to its model, the English Bill of Rights of 1689.  The catalytic incident that preceded the creation of the original clause in the earlier document concerned the punishment dealt to a man named Titus Oakes. Shortly after King James took the throne, Oakes had repeatedly perjured himself, falsely accusing many countrymen of crimes they did not commit. Many of those he accused were executed.  Titus Oakes was imprisoned and as an extra “bonus”, he was subjected to the annual ritual of being tied to the pillory for 2 days and which culminated in a day of whipping while tied to a moving cart.  It was determined that Oates punishment involved what was considered “ordinary penalties” at the time which were imposed in an excessive manner.  It was also believed that if others of that era were aware of such harsh punishment, they might be deterred from speaking up at their trials.

In 1776, Virginia adapted this clause for the Virginia Declaration of Rights and their representatives to the Continental Congress suggested that it be added to the US Constitution.  What is interesting is that one word was changed from the English Bill of Rights to ours.  The word “ought” was revised to “shall” providing further assurance that the Amendment be heeded.

Of course, throughout history, this Amendment has been analyzed, debated and reviewed.  In 1972, while writing a decision on another case possibly involving cruel and unusual punishment, Justice Brennan devised a 4-point checklist of principles to determine whether the Amendment applies:

· A punishment not by its severity be degrading to human dignity

· A severe punishment cannot obviously be inflicted in an arbitrary fashion

· A severe punishment cannot be clearly and totally rejected throughout society

· A severe punishment that is patently unnecessary

Our golfer got 25 years to life for shoplifting $1200.00 worth of merchandise.  Was that cruel and unusual punishment?  Although he and his defense attorneys may have thought so, we have to look at some more back-story.  This man was a career criminal, having committed his first crime in 1984 at the age of 22.  He didn’t stop there. From grand theft auto to armed robbery, his life was punctuated with convictions, parole and more felonies.  Although some may at first think he was treated harshly for shoplifting, thanks to the 8th Amendment, we have a context within which to gauge what punishment fits the crime.  

Debate on this topic has gone to the Supreme Court and Justice O’Connor wrote an opinion about the gross disproportionality principle alluded to in the 8th Amendment; it would “require striking down only an extreme noncapital sentence, such as a life sentence for overtime parking.”  She also observed that 3-strikes laws adapted by individual states “respond to widespread public concerns, “by targeting the class of offenders who pose the greatest threat to public safety: career criminals."
